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O R D E R

PER SHRI PAVAN KUMAR GADALE, JM :

The assessee has filed an appeal against the order of Commissioner of Income

Tax, Bangalore passed under Section 143(3) and 250 of the Income Tax Act, 1961

('the Act').
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2.            The assessee has raised the following grounds of appeal :
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3.   At the time of hearing, the learned Authorised Representative submitted that

the CIT(Appeals) has not condoned the delay of 375 days in filing the appeal

without considering the submissions and also the explanations made in the course

of appellate proceedings.  The learned Authorised Representative further submitted

that the delay is not wanton and also referred to the order of at at page 3 where
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there is a reference to the co-owners of the property entered into Joint

Development Agreement (JDA) and one of the co-owner Mr. P.V. Krishna, HUF,

the Tribunal has condoned the delay of 375 days and restored the issue to the file

of CIT(Appeals) for adjudication afresh.  Therefore the assessee is also one of the

co-owners and  delay also the same and prayed the appeal be condoned and matter

be restored to the file of CIT(Appeals).  Contra, the learned Departmental

Representative  relied on the orders of CIT(Appeals).

4.          We heard the rival contentions and perused the material on record.  The

learned Authorised Representative has restricted his arguments only to the extent

of condonation of delay and supported his stand relying on the decision of the co-

ordinate Bench of Tribunal in the  case of co-owners of the assessee in ITA

No.380/Bang/2019 for the Assessment Year  2011-12 dt.28.08.2019 and we

consider it appropriate to refer to the decision of the co-ordinate Bench at page 3

paras 5, 6 & 7 which are read as under :

“ 5. We noticed that the ld CIT(A) had also dismissed the appeal of one of the co-
owners of the property named P.V Krishnappa (HUF) in limine, wherein also identical
reasons were given for the delay in filing appeal before him. The above cited  P.V
Krishnappa (HUF) had preferred an appeal before the Tribunal and the coordinate
bench of the Tribunal, vide its order dated 28.8.2009 passed in ITA
No.380/Bang/2009, has condoned the delay and restored the appeal to the file of the
ld CIT(A) for adjudicating  the grounds on merit.

6. We are of the view that the decision taken by the coordinate bench in the above
said case can be conveniently followed in this case, as the facts surrounding the case
as well as reasons given by both the assessees for the delay in filing appeal are
identical.  For the sake of convenience we extract below operative portion of the order
passed by the coordinate bench in the case of P.V Krishnappa (HUF) referred (Supra).
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“4.4 We have heard and considered the rival contentions and the
material on record in respect of the matter of non-condonation of delay
of 375 days in filing the appeal before the CIT(A)-6, Bangalore. It is
apparent that the CIT(A) has not adjudicated the assessee's appeal on
merits, but dismissed it, in limine, by not condoning the delay in filing
the appeal. The ultimate object of assessment proceedings is that the
true and correct income of the assessee be brought to tax. It is unlikely
that the assessee would have deliberately or intentionally filed the
appeal before the CIT(A), belatedly, especially when it is saddled with
tax demand of Rs. 1,08,29,512/-. Taking into account the principles laid
down by the Hon'ble Apex Court in the case of MST Katiji and Others
(supra), wherein the Hon'ble Apex Court laid down the principles for
dealing with matters relating to condonation of delay; the decision of the
Hon'ble Karnataka High Court in the case of ISRO Satellite Centre
(supra); the decision of the Co-ordinate Bench in the case of Shakuntala
Hegde L/R R. K. Hegde (supra) and the reasons adduced by the
assessee in its Petition seeking condonation of delay (supra), we are of
the view that the assessee was prevented by reasonable and sufficient
cause from filing the appeal for Assessment Year 2011-12 on time
before the CIT(A)-6, Bangalore. In this view of the matter and
respectfully following the principles laid down by the Hon'ble Apex
Court in the case of MST Katiji and Others (supra), we condone the
delay of 375 days by the assessee in filing the appeal before the CIT(A).
Since it is evident that the assessee's appeal has been dismissed by the
CIT(A) only on technical grounds; by non-condonation of delay in filing
the appeal; and not adjudicated the merits of the issues raised in the
appeal before her, the impugned order of CIT(A)-6, Bangalore dated
07.12.2018 for Assessment Year 2011-12 is set aside and the matter is
restored to the file of the CIT(A) for adjudication on merits. Needless to
add, the CIT(A) shall afford the assessee adequate opportunity of being
heard and to file submissions / details required; which shall be duly
considered before deciding the appeal. It is accordingly ordered.
Consequently, the other grounds raised on merits in this appeal (supra)
are not required to be adjudicated at this stage.”

7. Consistent with the view taken in the above said case, we condone
the delay in filing the appeal before ld CIT(A).  Since the ld CIT(A) has not adjudicated
the issues on merits, we set aside the order passed by the ld CIT(A) and restore all
issues to his file for adjudicating them afresh, after affording adequate opportunity of
being heard to the assessee.”

We respectfully following the co-ordinate Bench of the Tribunal in the case of co-

owner where the facts are similar and identical and delay also same, we condone

the delay in filing the appeal before the CIT(Appeals) and restore the entire
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disputed issue to the file of CIT(Appeals) to adjudicate on merits and pass a

speaking order and provide adequate opportunity of hearing and assessee also co-

operate for early disposal of the assessee and allow the appeal of assessee for

statistical purposes.

5.     In the result, the assessee's appeal is allowed for statistical purposes.

Order pronounced in the open court on 31st Dec., 2019.

Sd/- Sd/-

(B.R. BASKARAN) (PAVAN KUMAR GADALE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 31.12.2019.

*Reddy GP
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